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ORDER

The opinion filed on December 16, 2002, is amended as
follows: 

At slip op. page 6, before “AFFIRMED”, insert the follow-
ing paragraph: 

 Pearson urges us to apply the rule of lenity. Lenity
cannot be invoked merely because a different read-
ing of the statute is possible. The rule of lenity may
apply only when a statute remains ambiguous after
resort to canons of statutory construction. See Mos-
kal v. United States, 498 U.S. 103, 108 (1990). The
statute must be read in the light of the principle pre-
venting a criminal profiting from his crime. The
principle is not ambiguous, and the principle is con-
trolling. Consequently, the statute is unambiguous,
leaving leniency without a place. 

With this amendment, the petition for rehearing is
DENIED. Judge Berzon would grant the petition for rehear-
ing.
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OPINION

NOONAN, Circuit Judge: 

The narrow issue before the court is whether the district
court correctly increased Stanley Dale Pearson’s sentence for
bank robbery and escape because he had a previous convic-
tion that resulted in him being “incarcerated.” See U.S. Sen-
tencing Guidelines § 4A1.2(e)(1) (2001) (U.S.S.G.). Within
the fifteen years before he committed the current crimes,
Pearson had been sentenced to ten years imprisonment. Under
the usual circumstances, this sentence would have been
counted under U.S.S.G. § 4A1.2(e)(1). Pearson had escaped
that confinement and so was not physically incarcerated dur-
ing the critical period. We hold that the time during which
Pearson was on escape status under his 1980 conviction was
correctly counted as a period of “incarceration” under
§ 4A1.2(e)(1). 

BACKGROUND

On December 15, 1998, Stanley Dale Pearson was indicted
on two counts of bank robbery in violation of 18 U.S.C.
§ 2113(a) and one count of escape in violation of 18 U.S.C.
§ 751. Pearson entered a guilty plea and was sentenced to
concurrent sentences of 151 months of incarceration on each
count of bank robbery and 60 months of incarceration on the
escape count. The district court included in its sentencing cal-
culation, for both criminal history and career offender pur-
poses, a conviction Oregon had imposed on Pearson in April
1980. 

Under the 1980 conviction Pearson was sentenced to ten
years in state prison. He began serving that sentence but
escaped on December 4, 1981 and remained at large until he
was arrested on April 21, 1982, on federal bank robbery
charges. Pearson was incarcerated on these charges in federal
prison and remained in confinement until he was paroled on
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November 4, 1997. On August 1, 1986, Oregon administra-
tively discharged Pearson from serving the remainder of his
April 1980 sentence. 

The district court used the 1980 Oregon conviction and
sentence as well as the 1982 federal convictions and sentence
to classify Pearson as a career offender under U.S.S.G.
§ 4B1.1. Pearson appeals his sentence on the ground that the
1980 conviction was improperly included in the calculation.

ANALYSIS

[1] We confront Pearson’s contention with a principle fun-
damental to our law: No one should profit from his legal
wrong. See Riggs v. Palmer, 22 N.E. 188, 190 (N.Y. 1889).
Pearson committed the crime of escape. Ergo, his crime
should not reduce his punishment. The commentary on
U.S.S.G. § 4A1.2(e) explicitly provides: “To qualify as a sen-
tence of imprisonment, the defendant must actually have
served a period of imprisonment on such sentences (or, if the
defendant escaped would have served time).” As interpreted
by the commentary, the guideline indicates that escape time
counts as imprisonment time. So Pearson gains no advantage
by being physically out of custody. 

The dissent notes that the Guidelines have at several points
taken care to specify “escape status.” See, e.g., §§ 4A1.1,
4A1.1(e), and 4A1.2(2). Failure to be explicit in § 4A1.2(e)
could be read as deliberate omission, as the dissent reads it,
or the omission could be treated as unintentional and not a
deliberate deviation from the general equation of escape to
imprisonment. The general principle denying that one profit
from one’s crime counsels the latter reading. 

The dissent presents such a tightly woven argument that it
is desirable to indicate where precisely it goes astray. Section
4A1.2(e), which defines “Applicable Time Period,” reads: 
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Any prior sentence of imprisonment exceeding one
year and one month that was imposed within fifteen
years of the defendant’s commencement of the
instant offense is counted. Also count any prior sen-
tence of imprisonment exceeding one year and one
month, whenever imposed, that resulted in the defen-
dant being incarcerated during any part of such
fifteen-year-period. 

This sub-section should be read as a unit. Its second part
expands the possible universe of “prior sentences” in the first
part to include those for which the defendant received a sen-
tence before the applicable fifteen-year window and for which
his incarceration continues into the fifteen-year window. For
example, a defendant who was sentenced to prison sixteen
years ago and served a five-year sentence would have that
sentence counted in the calculation. A defendant who was
sentenced twenty years ago and served a four-year sentence
would not have that sentence counted. 

The commentary to § 4.A1.2(e) provides, “To qualify as a
sentence of imprisonment, the defendant must have actually
served a period of imprisonment on such sentence (or, if the
defendant escaped, would have served time).” U.S.S.G.
§ 4A1.2 cmt. 2 (2001). The commentary applies to all of the
sub-section. The commentary addresses one measure of
recency. To find two different measures of recency embedded
in the same provision is to suppose that the Guidelines contra-
dict themselves. 

Pearson urges us to apply the rule of lenity. Lenity cannot
be invoked merely because a different reading of the statute
is possible. The rule of lenity may apply only when a statute
remains ambiguous after resort to canons of statutory con-
struction. See Moskal v. United States, 498 U.S. 103, 108
(1990). The statute must be read in the light of the principle
preventing a criminal profiting from his crime. The principle
is not ambiguous, and the principle is controlling. Conse-
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quently, the statute is unambiguous, leaving leniency without
a place. 

[2] AFFIRMED. 

BERZON, Circuit Judge, dissenting: 

I respectfully dissent. 

In determining criminal history and career offender status,
U.S.S.G. § 4A1.2(e)(1) directs the sentencing judge to “count
[for criminal history category calculation] any prior sentence
of imprisonment exceeding one year and one month whenever
imposed, that resulted in the defendant being incarcerated
during any part of [the fifteen years prior to the commence-
ment of the current offense].” Pearson maintains that, because
he had escaped his confinement in Oregon prison more than
fifteen years before he committed the current offense, his
incarceration under the 1980 Oregon sentence ended with his
escape and did not continue into the requisite fifteen-year
window of time. The majority disagrees. 

A densely interwoven set of Guidelines provisions governs
this case: 

First, Section 4B1.1 describes who shall be considered a
“career offender” and what are the consequences of that deter-
mination. It provides: 

A defendant is a career offender if . . . the defendant
has at least two prior felony convictions of either a
crime of violence or a controlled substance offense
. . . A career offender’s criminal history category in
every case shall be Category VI. 
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U.S.S.G. § 4B1.1. Section 4B1.2, Definitions of Terms Used
in Section 4B1.1, specifies that a defendant has “two prior fel-
ony convictions” if: 

(1) the defendant committed the instant offense of
conviction subsequent to sustaining at least two fel-
ony convictions of either a crime of violence or a
controlled substance offense . . . 

and (2) the sentences for at least two of the afore-
mentioned felony convictions are counted separately
under the provisions of § 4A1.1(a),(b), or (c). 

U.S.S.G. § 4B1.2(c). Section 4A1.1, which defines Criminal
History Category, states, in turn: 

[t]otal points from items (a) through (f) determine
the criminal history category . . . (a) Add 3 points for
each prior sentence of imprisonment exceeding one
year and one month. 

U.S.S.G. § 4A1.1. 

Following the threads further, one comes to a definition of
“prior sentence” under § 4A1.2(a)(1) as “any sentence previ-
ously imposed upon adjudication of guilt.” See U.S.S.G.
§ 4A1.1, cmt. (“The definitions and instructions in § 4A1.2
govern the computation of criminal history points.”). “Sen-
tence of imprisonment” has a more distinct meaning than
“prior sentence.” It “means a sentence of incarceration and
refers to the maximum sentence imposed.” U.S.S.G.
§ 4A1.2(b)(1). 

Finally, only sentences imposed or served during the “Ap-
plicable Time Period,” U.S.S.G. § 4A1.2(e) may be used for
the calculation of criminal history category and career
offender status. Section § 4A1.2(e)(1) directs the sentencing
judge to include in such calculation: 
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Any prior sentence of imprisonment exceeding one
year and one month that was imposed within fifteen
years of the defendant’s commencement of the
instant offense . . . [and] any prior sentence of
imprisonment exceeding one year and one month,
whenever imposed, that resulted in the defendant
being incarcerated during any part of such fifteen-
year period. 

U.S.S.G. § 4A1.2(e)(1). 

Section 4A.12(e)(1) thus creates a two-pronged standard
for determining whether to count a particular sentence: The
first addresses sentences of incarceration imposed within the
relevant fifteen-year window; the second, the one at issue
here, addresses sentences of incarceration imposed prior to
the beginning of that fifteen-year window, if incarceration
under the sentence continues into that relevant time period. 

The majority’s conclusions regarding the application of the
second prong of § 4A1.2(e)(1) of the Guidelines to an individ-
ual who escaped from prison would be understandable if we
were free to make policy decisions. As I read the Guidelines,
however, the Sentencing Commission had a more discrete set
of measures of recency of recidivism in mind than the major-
ity posits, nor is the Application Note to 4A1.2(e)(1) here
applicable. 

I come to this conclusion for the following reasons: 

The appropriate treatment of escape status for purposes of
counting prior sentences is specifically addressed in various
subsections of the Guidelines, but not in this one. For exam-
ple, § 4A1.1 of the Guidelines provides that the sentencing
judge is to “[a]dd two points if the defendant committed the
instant offense while under any criminal justice sentence,
including . . . escape status.” Similarly, § 4A1.1(e) provides
that the sentencing judge is to “[a]dd two points if the defen-
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dant committed the instant offense . . . while in imprisonment
or escape status on such a sentence [referring to those sen-
tences described in § 4A1.1(a) and (b)].” 

The Guidelines’ Background discussion with regard to
§ 4A1.1(d) and (e) explains that those provisions are intended
to provide a “measure of recency.” The degree of detail with
which the Sentencing Commission considered the import of
escape for measuring recidivism and recency is suggested by
the fact that § 4A1.2(n) specifically addresses when a prisoner
should be considered to be on escape status for purposes of
§ 4A1.1(d) and (e), providing that “failure to report for ser-
vice of a sentence of imprisonment shall be treated as an
escape from such sentence.” 

In contrast to the sections previously noted, § 4A1.2(e)(1)
does not itself describe how escape status is to be treated.
However, as the majority notes, the commentary to that sec-
tion does address the escape status question, but only, as I
read it, with respect to the first sentence of § 4A1.2(e)(1), not
the second. 

The commentary provides that “To qualify as a sentence of
imprisonment, the defendant must have actually served a
period of imprisonment on such sentence (or, if the defendant
escaped, would have served time). See U.S.S.G. 4A1.2(a)(3)
and (b)(2).” U.S.S.G. § 4A1.2 cmt. 2 (2001). This explanation
does indicate that for purposes of the first sentence of
§ 4Al.2(e)(1), the fact that a prisoner never served any time
at all because he escaped before doing so does not mean that
the sentence was not a sentence of imprisonment. That
description makes perfect sense in the context of the first sen-
tence of the “Applicable Time Period,” as that sentence is
concerned with the sentence imposed and not with the time
that the defendant was actually in prison. 

The second sentence of § 4A1.2(e)(1), however, must be
directed to a different “measure of recency” than the first; oth-
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erwise, there would be no reason to have two separate provi-
sions. That measure focuses not on the fact that the defendant
committed a second crime within a certain time period after
a sentence was imposed but instead on the fact that the defen-
dant committed a second crime within a certain time period
after he was in prison. 

The reason for this second provision is nowhere explained.
One can surmise that the concern was that a person who, hav-
ing actually been in prison and subject to its attendant regime
of punishment and rehabilitation, nonetheless committed a
second crime shows a greater tendency toward recidivism
than a person who was not imprisoned during the fifteen-year
period prior to his current crime, even if both were convicted
at the same time. In other words, if relatively recent incarcera-
tion did not have an impact on a defendant who meets the
standards of the second sentence of § 4A1.2(e)(1), then he or
she is a more hardened criminal and should receive a longer
sentence. 

The language of the second prong of § 4A1.2(e)(1), in my
view, cannot be read in any other way. The sentence focuses
on whether a prior sentence of imprisonment “resulted in the
defendant being incarcerated” (emphasis added) during a cer-
tain time period. These words can only refer to the real world
impact of actual incarceration, not of attributed, putative, or
constructive incarceration. Nor do these words indicate con-
cern with moral or legal judgments about the defendant’s
behavior during the requisite time period. 

I recognize that this reading appears to give the defendant
a benefit for having escaped that he would not have attained
had he not done so. To that objection my response is that the
Commission clearly intended this result, and we are not at lib-
erty to question the wisdom of it. Given the independent pen-
alties applicable under state and federal law for the crime of
escaping from prison and the Guidelines’ own incorporation
of significant sentencing enhancements for those who escape,
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see U.S.S.G. § 2P1.1(a)(1), my understanding of the Guide-
lines’ § 4A1.2(e)(1), if implemented, is hardly likely to
encourage escapes. 

In short, using all rather than some of the clues available in
the pertinent Guidelines sections, I conclude that there was a
discrete decision made that for purposes of this one provision
only, actual incarceration should count and escape status
should not. I therefore respectfully dissent.
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